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Incompetent. provides:the Act394 of Civil PracticeWitness —Beesons —Section
“ anytestifyNegro inallowed to as a in actionNo Indian shall be witnessor

party.”person aa iswhitewhich
Black,1 person,provides: or or“No Mulattoof Act14 the CriminalIdem. -Section

of, againstgive man.”or a Whiteto evidence in favorbe allowedshallIndian
Indian, White, terms, desig-words, genericHeld, Negro, and areBlackthat the

white,therefore,That, peoples in-not areall othernating andChineserace.
being against Whites.prohibition from witnessesin thecluded

Murray of Court.thedelivered theJ. opinionCh.Mr.
Heydeneeldt concurred.Mr. J.

State, was con-of thisfree citizena whiteThe appellant,
of Chinese witnesses.testimonytheof murder uponvicted

of suchcase, admissibilityin is theinvolved thisThe point
evidence.

Cases,CivilAct Concerning394th section of theThe
to testifybe allowedno Indian shallNegrothat orprovides
ain which Whiteorin action proceedingas a witness any

is aperson party.
1850,16th, regulatingof Act ofthe April14th sectionThe

or MulattoBlackthat “NoCriminal Proceedings, provides
in favorto evidenceIndian, allowed giveshall beorperson,

a white man.”of, or against
is, theto arriveare anxiousat which wetrue pointThe

“ Mulatto, Indianwords, Black,of thesignificationlegal
and the Legislature adoptedwhetherand White person,”

terms, theirto limit applicationas orthem intendedgeneric
to of the humanspecific species.types

remarkit toBefore this isconsidering question, proper
statute, alreadythe of ourthe difference twosectionsbetween

1 Go., People73; Mlyea, Cal. SeeSpeer Tup 14 146.Cal. v.in v. See 13Cited
McGuire,198;PeoplePeople Brady,People ’Washington, 658; v.v. 40 Cal.v. 36 Cal.

Ind. 17.See 856.45 Cal.
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tbe latter andquoted, more broad incomprehensivebeing
exclusion,its “Black,” ofuse of the word insteadby

Negro.
* however, for the that theConceding, present,[400]

“Black,” section,word as inused the 14th and
“ 394th, terms,inNegro,” are convertible and that the for­

latter,mer was intended to include the let us to in­proceed
who arequire excluded from as witnesses undertestifying

termthe “Indian.”
When Columbus first landed the shores of this con-upon

tinent, in his to adiscover western to theattempt passage
Indies, he hethat had theimagined ofaccomplished object
his and that theexpedition, Island of Salvador was oneSan
of Sea,those Islands of the Chinese near the extrem-lying

India,of which had beenity described by navigators.
thisActing upon and alsohypothesis, from theperhaps

of conformation,features andsimilarity physical he togave
the Indians,Islanders the name of which wasappellation

and extended to theuniversally adopted, of theaboriginals
World,New as well as of Asia.

time,From that to adown recent thevery Ameri-period,
can Indians and the Asiatic,orMongolian, were regarded
as the same of the humantype species.

In order to arrive at a correct of the inten-understanding
tion of our it will beLegislature, to back tonecessary go
the ofearly onhistory thislegislation our statutesubject,

abeing of ofonly transcript those older States.
At the from whichperiod dates,this legislation those por-

tions of Asia which include India the Eastern Archi-proper,
and thepelago, countries washed waters,the Chinese asby

known,far as then were the Indies, whichfromdenominated
the inhabitants had derived the generic name of Indians.

at that time,Ethnology, was unknown as a distinct
science, known,or if had not reached that ofhigh point

whichperfection it has since attained the scientific in-by
andquiries discoveries of the master minds of the last half

Newcentury. speculations had been made with toregard
the moral or physical differences between the different races
of mankind. These were ingeneral character,their and
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limited to those andvisible variationspalpable which could
not the attention of the most commonescape observer.

The or universal of thatgeneral, perhaps opinion
*was, that butthere were three distinct ofday types [401]

which, turn,the inhuman werespecies, their sub­
into varieties ofdivided tribes. This is stillopinion held

Cuvier,iswriters,scientific and by oneby supportedmany
eminent naturalists of modern.of the most times.

have been to for theresortedMany ingenious speculations
It has beenof this opinion.sustaining supposed,purpose

not that this continent wasand without firstplausibility,
Asiatics, Straits,who crossed fromandBehring’speopled by

their down to the more fruitful ofthence found climatesway
America.and South Almost tribe has someMexico every

them,North,from the and of thattradition of coming many
from some remote thecountrycame beyondtheir ancestors

ocean.
Kamtschatka,of the AleutiantheProm eastern portions

a and east-extendingcontinuouslong group,formIslands
in-Americanof the North Continentthat portionward to

be a continua-tothe Esquimaux. They appearhabited by
the con-which traverse twovolcanic rangesof thetion lofty

resemble, in’ aa race whoand are inhabitedtinents, by
both theandin appearance,degree, languageremarkable

thebe of(who are admitted toof Kamtsehatkainhabitants
turn,who inagain,and the Esquimaux,type),Mongolian

TheIndians.of American similaritytribesotherresemble
theofand the configurationgeneralandthe pelvis,of skull

beard, hair,inresemblance eyes,remarkabletheraces;two
ofwith the thecontiguitytogetherother peculiarities,and

belief thathave to the thiscontinents, well ledmighttwo
Asiatics, the differ-and thatthefirst bywas peopledcountry

stockthe wasand parentdifferent tribestheence between
offrom the circumstancesarisenecessarilyas wouldsuch

causes, and was nootherand physicalclimate, pursuits,
and the Euro-Arabthebetweenexistingthatthangreater

to the Cau-to belongsupposedof werewhombothpean,
race.casian

andarcheologists,of eminentdiscoveriestheAlthough
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the researches of modern havegeologists, to this con­given
antinent of thousands ofantiquity years anterior to the

of existence,evidence man’s and the df modernlight
science have shown that it was notmay conclusively

* of Asia,the inhabitantspeopled thatby but the[402
aare distinct andAborigines as such claim atype,

still,distinct this would notorigin, alter thein'any degree,
term,of the and render thatmeaning which wasspecific

before generic.
haveWe adverted to these speculations for the ofpurpose

Indian,that ofthe name from the timeshowing of Columbus
theto beenhas used topresent not aloneday, designate, the

Indian,North American but the ofwhole the Mongolian
race, name,thatand the firstthough applied probably

mistake, was afterwards continued asthrough appropriate
ofon account the commonsupposed origin.

That this was the common in the ofopinion early history
American and, therefore,cannot be alllegislation, disputed,

theupon must have bornelegislation subject relation to that
opinion.

then,Can, “Indian,”the use of the word because at the
it bepresent sometimes as aday may andregarded specific,

term,not as a alter this ?generic not;conclusion We think
at ofbecause the the we areorigin legislation considering,

it inwas and its andused admitted common ordinary accep-
tation, term,aas thegeneric greatdistinguishing Mongo-

race,lian and such, law,as its became fixedthenmeaning by
and in statutes the of words mustconstruing meaninglegal
be preserved.

the be inwords of the Act must construedAgain: pari
materia. It will not be andthat “White”disputed “Negro”
are terms, refer of theand to two ofgeneric great types

If wordthese, “Indian,”mankind. as well the areas not
to terms,be as theregarded twoincluding greatgeneric
races which were intended to butdesignate, onlythey spe-
cific, and andto those who wereapplying Negroeswhites

of time of ofinhabitants this continent at thethe passage
theAct,the most anomalous would ensue.consequences

The here notman who comes would beEuropean white
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■the and demoral-from ofshielded the testimony degraded
Africa,caste, from the coast ofized while the freshNegro,

Islander,Kanaka,'or Seathe Indian of the SouthPatagonia,
arrival,admitted, toHollander,or be theirNew would upon

our ofcitizens in courts law.against whitetestify
* anTo a would be insultsuchargue proposition [403]

to the thesense ofgood Legislature.
Act around theThe of the was to throwevident intention

citizen for life could onlya and whichprotection property,
be secured him the influencesremoving corruptingaboveby
of castes.degraded

It at-can be that wouldhardly supposed any Legislature
Indians, whothis anddomestictempt by excluding negroes

not theirhave correct notions ofunfrequently obligations
to moreand loose the thesociety, turning communityupon

the intribes of same who havedegraded nothingspecies,
laws,us,with ,.common in orlanguage, country

have, far,We thus thisconsidered on thesubject hypothe-
thesis that of Act14th section the CriminalRegulating

and 394th ofthe section the PracticeProceedings Act, were
the same.

remarked,As before athere is wide difference between
”*‘the Thetwo. word black allincludemay butnegroes,

the term does not’include all“negro” black persons.
the use of term connection,this in thisBy we understand

it to “white,”mean the of and that itopposite should be
taken as from allcontradistinguished white persons.

‘‘In the words no orusing black mulatto or Indianperson,
shall be allowed to forgive evidence or a whiteagainst per-
son,” the ifLegislature, it,intention canany be ascribed to

theadopted most comprehensive terms to embrace every
orknown class of color,shade theas wasapparent design

to theprotect white theperson from of allinfluence testi-
other thanmony that of of thepersons same caste. The

use of must,these terms construction,sound ofby ruleevery
exclude one is notevery who of white blood.

The ofAct inCongress, defining what ofdescription
citizens,aliens becomemay naturalized thatprovides every

“free citizen,” etc.,white etc. In of thisspeaking subject,
Repts. yol. iyCal. —28 433
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Chancellor Kent that “the Actsays confines the description
citizens,to ‘white’ and that it is a matter doubt,of

whether, under this provision, of theany tawny races of
Asia can be to (2admitted citizenship.” Kent’s Com. 72.)

are notWe to leave thisdisposed question in any
doubt. The word “white” has a distinct signifi­[404]
cation, termini,which ex vi excludes black, yellow,

all other observed,and colors. It will be by reference to
the first section of the second Article of the Constitution of

State,this electors,that none but white males can become
admitted,Indians,inexcept the case of who bemay by

Act ofspecial the On ofexamination theLegislature. con­
debates,stitutional it will be found that not a little diffi­

culty words,existed in these whichselecting precise were
as thefinally agreed mostupon that could becomprehensive

tosuggested exclude all inferior races.
If “white,”the term in the Constitution,as used was not

understood in its as thegeneric sense including Caucasian
race, others,and all where was thenecessarily excluding

of for admission of Indians to thenecessity theproviding
ofprivilege voting, by special legislation?

are “white,”We of the the wordsthatopinion “negro,”
“mullatto,” “Indian,” and “black whereverperson,” they

laws,occur in and taken inour Constitution must be their
sense, that, Indian ofgeneric and even the thisadmitting

that thecontinent is not of the wordsMongolian type,
section, be taken as con-“black in the 14th mustperson,”

white, and excludes allfrom necessarilytradistinguished
races other than the Caucasian.

result-all theconsidered consequencesWe have carefully
construction, and are satisfiedrule offrom a differenting

to thiscase, we be impelledwouldthat even in a doubtful
of policy.decision on publicgrounds

wouldthem to testify,admitThe rule wouldsame which
and wecitizenship,ofrightsadmit them to all the equal

box, theuponin thethe jurythem at polls,soon seemight
halls.bench, in our legislativeand
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andin the excitedThis is a which existsnot speculation
statesman, itbutof the andover-heated imagination patriot

an actual andis present danger.
in ourThe anomalous of a distinctspectacle people, living

State, throughno of exceptlaws thiscommunity, recognizing
nationalwith them their andnecessity, bringing prejudices

feuds, ofin in violationopenwhich they indulge
* race oflaw; awhose ismendacity proverbial; [405]

inferior,as and whonature has markedwhompeople
be­are of or intellectual developmentincapable progress

shown; differinga their hascertain as historyyond point,
conformation;color,in and physicallanguage, opinions,

anbetween whom and nature has impassa­ourselves placed
claimed,isdifference, themble is now and forpresented,

citizen,a but thenot the to the life ofswearonly awayright
further of us in administeringwithprivilege participating
the affairs of our Government.

that framed thisThese facts were before the Legislature
Act, and of tohistoryhave been as matters publicknown

Legislature.every subsequent
of the Legisla-There can no as to the intentionbe doubt

ture, that classhad thisand if it ever been anticipatedthat
suchnot in the thenof were embracedpeople prohibition,

as would have putwould have been employedwordsspecific
the matter controversy.beyond any possible

reasons, testimonythat theFor these tve are of opinion
was inadmissible.

remanded.is and the causeThe reversedjudgment

follows;dissented, asMr. Justice Wells

IJustice, respect-From of Chief mostthe theopinion
fully dissent.


