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MATTER ARCHY,IN THE OF ON HABEAS CORPUS.

right throughThe of transit each with of to theState, every knownspecies property
recognizedofConstitution the United andStates, that is securedby law,paramount

that instrument to each and does not the uncertain andby citizen, depend upon
changeable ground of mere comity.

immigrant bringingcharacter of orThe with him a slave into this musttraveler, State,
long islast so as it the modes of to a transitnecessary, by ordinary travel, accomplish

through ¡Nothingthe but accident orState. could excuse aimperative necessity
greater Something more than mere ease or convenience must intervene to savedelay.

througha forfeiture of hewhich cannot hold as a citizen of the State whichproperty
passing.ishe

But visitors for health or stand in a different from travelers on busi-pleasure, position
and are the law ofness, protected by comity.

judiciary,right legislation,is the of the inIt the absence of to far thedetermine how
justify givingand of this State will the aposition within thepolicy effect,temporary

of thislimits to the laws and institutions of aState, sister State. To allow mere vis-
bringitors to this State for or to with aspleasure health, them, personal attendants,

istheir own not violation of the enddomestics, the Constitutionany contemplated by
thisof State.

avisible acts of must be taken as theThe test of his in decid-party only intentions,
ing whether he is to be considered a mere ofentitled which fact his decla-visitor;

norations constitute evidence.
privileges extended to visitorsThe cannot be extended to those forwho come both busi-

ness and A mere visitor is one comes forwho or andonly health,pleasure. pleasure
engages in nowho business while and remains for ahere, reasonable time. Ifonly

engagethe in or his slave in business as aparty any business, employ any except per-
sonal attendant himself or then the character of visitor is and hisupon family, lost,

toslave is entitled freedom.
groundThis rule admits of the of orno or itexception upon necessity misfortune,

andwould introduce and lead the Courts into inves-uncertainty complexity, profitless
tigations. The condition of the is difficult ofpecuniary and will not beparty proof

nor the rule be relaxed towill meet the of ainquired into; hardships particular
J.ease.—Burnett,

Where the facts show that the of the visitor was the fact of his en-delay unavoidable,
gaging duringin in order to himself hislabor, support does notnecessary detention,

rightsdivest under thehis law of C. J.comity.—Terry,

Corpus.Habeas

Charles A. aStovall, citizen of the State of Mississippi, peti-
tioned this Court for a writ of habeas for thecorpus, ofrecovery

slave,his The writ was issued, and on theArchy. return there-
of, the counsel,of andfollowing decision of the Courtargument

made.was
The facts in the of theappear Court.opinion

Petitioner,James H. of counsel for Stovall.Hardy,
There is no fromquestion, the return of the andwrit evidence

in the thatcase, the awas slave owned and held toboy Archy
service the inby the State of Hor ispetitioner, Mississippi.
there ofany or actual ofpretence any voluntary emancipation
the slave his master.by

Counsel for the have heslave, thathowever, wasurged
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ismaster,to this state his and that hebyvoluntarily brought
manumitted.thereby

that thatIn I contend there is no in the caseproofreply,
into this State his master.wasArchy voluntarily bybrought

thatThe whole evidence shows he service inowed Mississippi—■
inhe withlast,that about the first of was this StateJanuary

the hemaster,his and that when about State escapedleaving
him.from

I con-In to remove the slaveofsupport petitioner’s right
:tend
That of the Con-1. the section of the first articleeighteenth

aidof this is and requiresstitution State inoperative, legislative
ef-and of to itin the of manner giveshape penalties, procedure,

fect.
2. That for of or in orthe transit throughpurpose sojourning’

State, he and the of the Con-the has fully guarantycompletely
of the States.stitution United

of the first article ofThat even if the section3. eighteenth
citizens, no effectour it hasthe Constitution be operative upon

oftravelers or reason the constitutionalas sojourners, byagainst
and,States;both of this State and of the Unitedprovisions

no of can be had or4. That the slaveemancipation presumed
due of law.processwithout

section of Constitution of this State1. The theeighteenth
fornor servitudereads: “Neither slavery involuntary except

shall tolerated in this State.”of crimes ever bethe punishment
to theis that this section is addressed Legislature,My argument

lawis a to the of any tolerating slavery;and prohibition passage
the that a law beit is toa command Legislature passedperhaps

institution of Butslavery.to thepenalties prohibitwith proper
few would theis no in those words which destroythere magic

aI of a absurd asof nor can conceive sothingrights property,
notto a the law itself doeslaw whichCourt attaching penalties

remedial virtue as well asmust thecontain. lawEvery possess
Commentaries,or it is Blackstone’sworthless.declaratory,the

1,vol. 56-7.pp.
thisof intendedhere, if the framers the ConstitutionSo

withfailed to so itlaw, theyto as have supportoperatesection
it that It lost labor to say,as to effect. wassanction givepenal

“ because totolerated,” theyshall not be unlessslavery
“shallclause,the or otherto “emancipation,” penalty,added

a violation this declaration.”of ofthe consequencebe
and of the section, standing-The utter imbecilityhelplessness

that of the Constitutionthe framersalone, conclusivelyshow
to the anti-slaverythe out provision.to Legislature carrylooked

the fact that Constitu-this view is further strengthened byAnd
to The of aare not operate directly.intended philosophytions

fixand restrictions theis to rulesprescribe uponConstitution
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branches ofdifferent and the moans ofgovernment, enforcing-
constitutional are almost left for the Le-provisions universally

to proscribe.gislature
in aMr. learned in a caseClay, very theargument, involving

effect of a constitutional used this and illustra-prohibition, apt
tive language:

“ The ofnature Constitutions is to establish and declare prin-
and in some cases to leave to theciples, except particular Legis-

enactment oflature the laws to out the thuscarry principles
15 Pet. R,declared.” U. S. 483.

Webster,Mr. in the same case, the same view, moreexpressed
Inat of the ofeffect thelength. speaking heprohibition,

says:
“ clear, be,is that if it in itself,It was intended to a law which

it,into effect the declared itcarrywould wouldprinciple by
further—it wouldhave have made whichgone provisions would

secure it execution.”
:heAgain, says

“As it stands in the Constitution, it is andentirely powerless
The of slaves wasnugatory. importation Howprohibited.

? How ? ifForfeited inprohibited prevented thebrought
State? Mo such Meither ofEmancipated? theseprovision.

andfollow,results would the declaration,constitutional without
and a dead letter—afurther waspenalties provision, nullity.”

15 Pet. 491-2.
is to be inSlavery prohibited this State. is it to beHow pro-

?hibited What will become of the broughtslave when into the
he beState? Will executed? Or Will con-emancipated? you

secrate the toslave or thefreedom, confiscate lands of the
? Theowner Constitution and the inhave left us theLegislature

dark as to the penalty.
theThis view of case is ofthe decision the Su-supported by

Court theof United in casepreme States, the of Groves v.
Pet.,15 496 to 503.Slaughter,

This last case is cited and the Court ofapproved by Supreme
State,this in the case of 2Perkins on habeas Californiacorpus.

455.Rep.,
Indeed, so reasonable and consistent with isentirely principle

the section,this view of force of the that 1 caneighteenth
ofconceive the effect of a doctrine.scarcely contrary

Counsel for the slave have contended this is in-that provision
to secure and be con-tended therefore mustpersonal liberty,

strued as without sanction.operative legislative
If admitted,the truth of the the conclusionwerehypothesis

Icould not which counsel formed. But cannot con-follow have
frame.d,sent to the of ormembers the convention whostultify
the indul-Constitution,fellow-citizens Avhoratified themy by

inof the that the in its placesection view owedgence thought
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for a fewthe Constitution to so blind an asinfatuation sympathy
hundred slaves.negro

of our Con-I had that the clausealways anti-slaverysupposed
a ofstitution was measure State policy.

as hav-I likethis section otherregard every regulation,police
ofin because the membersbeen the Constitutioning engrafted

and,the as everyconvention deemed it for the public good;
toother it the sanction ofordinance, requires penaltiespolice

it validity.give
aandState, surelyEven in this is malaslavery only prohibita,

isnot until the actman do what ismay morally prohib-wrong
Com., 1,vol. 58.ited and made Blackstone’spenal.

recur-abyThis view of the section is further strengthened
the in it had its origin.rence to the of times whichhistory

State,thisthe formation of the Constitution ofAt the time of
in who werewere a number of slaves the Statethere large

lawsandand to here. the ConstitutionByowned held service
here, andof the was then toleratedStates, mightUnited slavery

a Dredcontinued the remained territory.be so as Statelong
B.Sanford,Scott v. 19 Howard

the ano-a ofI am in byfurther confirmed viewmy thought
offor the violationmalous idea of a Court penaltiesprescribing

of thea Constitution. One would emancipationJudge prescribe
milderfind aslave; another, pun-less to wouldslavery,opposed
eachishment, variations; Judgea ofand so on through catalogue

the lawwhatmust descend from his ofhigh expoundingdignity
ofto the forum the and maker law.is, of politician

essen-unnatural, and is sois soBut counsel that slaveryargue,
munici-oflaw,the of that in the absencecreaturetially positive

man must be free.regulation, everypal
forlawtrue, the sanction ofIf this be we havetheory positive

slaveryhas been before argued,even in California. Asslavery
theand of Unitedexists of the Constitution lawsvirtueby

theUnion, in all of Statesin of andStates all the territories the
theirbyenactedwhere it not excluded lawbyhas been positive
beenCalifornia,that, havingin slaverySopower.law-making

of the Unitedhere of the Constitutiontheby operationplanted
byStates, it to exist here until the Legislature,must continue

has assertedthe andenactment of sufficient penalties,prohibitions
19case,the Dred Scottof the State.paramount sovereignty

Howard’s U. S. Reports.
in municipalancounsel,The who claims for slavery origin

andof history,but little for his knowledgeregulation, argues
for law.less his ofknowledge

jusits gentium,himself that hadBlackstone says, slavery origin,
thetowar,in case ofand was based on the of the captor,right

Com., 424.life or the 1 Black.services of captive. .
ofcreaturenot theIf this it that istrue, slaverybe proves
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but a moral rule ofthe of nations is at bestfor lawslegislation,
of nature. 1in the Kent’s Com-its lawsaction, having origin

2.mentaries, p.
from the sameits force and principlesderives dignitySlavery

of the nature and constitu-reason,and the same viewsof right
man, of Divine as thoseand the same sanction revelationtion of

Its theof is deduced. iseffect,the science moralityfrom which
theof slave himself.andmoral physical improvement

of does notBlackstone, with all of his abhorrence slavery, pre-
fact, that was of immemorial cus-to the slaverytend controvert

nor did he to ascribe it toand pretend municipaltom usage,
and it is conceded this author that slaverywhen byregulation;

time a custom and hebeen, immemorial,and has from usage,is
law, which,for us an institution of the commonestablishedhas

be-enactment,has not its existence virtue of butbyhe says,
mankind,of from a timeit has been the beyondcause practice

mind of man runneth not to the contrary.thewhich
the oflearned of since LorddaysThe most jurist England

ofwho, law,the international stands sec­Hale, subjectone upon
“ It An­on has said of never was inearth, slavery,ond to none

law,of but of that customthe creature which operatestigua
2of law.” Slave Grace, 126,the force Haggard’s Reports,with

et seq.
the the to the ofcustodylaw gave parent rightWhat positive

the? thegavehis child What municipal regulation guardian
? Thatthe services of his wardto general usage resultingright

the of almost human insti-which is everyfrom necessity, origin
and that the relationIt is to the same necessitytution. usage

attributable,and slave is and neither of the former re-masterof
to than the nor areantiquity latter,have claimlations greater

andsound moralitymore consonant with religion.they
“author,an that slavery,has been said by personalIt English

is coeval with the earliestout of forcible captivity, pe-arising
and as farof mankind. It is foundthe history existing,riods of

animadversion, in the earliest and mostwithoutas appears,
race. It is therecords of the human recognized byauthentic

theraces of Underantiquity. lightof the most polishedcodes
hasitself, of so acquiredthe possession personsof Christianity

the ofcivilized invested with characterinbeen, every country,
all ofas such the law.”byand secured protectionsproperty,

Law, 10.International p.Wildman’s
refers to a decision rendered JusticebyauthorThe same

Court, Justice,in which that truein the S. CircuitU.McLean
u inhuman, and un­says,instincts, unjust,Slavery, beingto his

therefore, con­nature, and,of the law ofis a violationnecessary,
“The author this issays, opinionthe law of nations.”totrary

and founded erroneous principles.”incorrect, uponelaborately
99.Ibid.,
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2. That the has the and sanction of thepetitioner guaranty
Constitution of the United States of the andof transitprivileges

or in of States,the and that hissojourn through any personal
him,be carried with without of lossproperty may any danger

or confiscation theby ordinances of the Statepeculiar through
hewhich or in hemay pass, which be situated as amay sojourner.

The of the States is onegovernment United made ofup many.
The North and the South are blended for the commontogether

“defence, “to form a more union,” to establishperfect justice,”
“insure domestic “and to thetranquility,” promote general
welfare,” and to secure the of to andourselvesblessings liberty
our posterity.

At the time Constitution,of the of the all ofadoption nearly
the States States,were slave and the citizens of each were deeply
interested in slave Is it that the framers ofproperty. possible
the indreamt,Constitution ever the formation of a more perfect
union, that thewere citizens of each State to thethey confining

of his in ?that State aloneenjoyment rights
If these States had remained there is noseparate, question

that the citizens of each the laws whichby sepa-might, govern
rate have traveled or in ofnations, thethrough sojourned any
States, and that his him in that State,withproperty, though

remained his,would have and his over it have beenwouldrights
enforced.

“Did the aformation of more union” between Statesperfect
which would have been secured the ofdestroy by lawsrights

nations to each of the States? Is established theby“justice”
aconfiscation of citizen’s because his interest or hisproperty “induced him to a sister ? Is domestichas visit Statepleasure ”insured an secures to the citi-instrument whichtranquility by

full,zen of one the and of hisfree,State perfect enjoyment pe-
culiar but citizens otherdenies the same to ofproperty, rights

?States theirwith peculiar property
Is “domestic insured” to the citizens oftranquility by saying

“if thisStates,one of the a citizen of another State travel way
his him and him ofwith setjiroperty, you may upon plunder

his and State somelocalestate, your may(by regulation) protect
in had been done toan act that would have been a ityou felony

a of a nation ?”subject foreign
for theDoes the Constitution of the StatesUnited provide

“ her localif it be true that bywelfare” California may,general
if donewhich,do acts to the citizens of Mississippi,legislation,

nation,a be cause of war?wouldby justforeign
of the Constitutionsection of the articleThe second fourth

“ entitled to allthe citizens each State shall bethat ofprovides,
Isin States.”and immunities of citizens the severalprivileges

consistent a State which wouldthis with regulationprovision
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of theto a citizenof a citizen in this Statethe immunitiesdeny
?State of Mississippi

thethatand unmistakable evidenceBut the-most palpable
ofthis kindintended to proper-framers of the Constitution give

lat-in thefederal is foundthe of thety government,protection
or labor“No held to serviceter of the same section: personpart

another,into shallthereof,in one State under the laws escaping
therein be dischargedin of law orconsequence any regulation

clauseBut counsel that thisfrom such service or labor.” argue
!? is a slaverelates to slaves. Does it Archy fugitivefugitive

he madehe is in this Ismaster;He has from his State.escaped
referred tofree in ? The sectionthis Stateby any regulation

not.says
a hisdomicil,If the had come into this State forpetitioner
mustdifferent—he and his dependwould beposition property

aand of his home. But as citizenbe the lawsupon byjudged
heState,of in thisor sojourningMississippi,traveling through

and thatStates,is the Constitution of the Unitedprotected by
in had in hisinstrument him the hesecures everywhere rights

State, and, revertendi,own he retains the animo thatso aslong
that his shall in all theConstitution berightsguaranties judged

States the of his domicil.lawsby
3. If the article of our Constitution be operative,eighteenth

and the admission of intotook effect eoinstanti Californiaupon
Union,the in this and citi-State,it could take effectonly upon

zens of this State.
never under thePersons this State weretraveling through

a doof that Constitution. The laws of Stateforeignoperation
not an alien traveler or He is bound byupon sojourner.operate
none the which he ex-of laws of the State through may pass,

her law. He must not commit anycriminalcept, perhaps,
his it is deemed and takencrimes—but with to propertyrespect

wealth,a total and is not toto be of his own State’s subjectpart
of the State which heany regulation through passes.

inKent nation is bound time of tosays: “Every peace grant
andlands, rivers, seas,a over theirfor lawfulpassage, purposes,

it can beStates,to the of other whenever with-permittedpeople
not to beoughtand burdensome conditionsinconvenience,out

1to of and Kent Com-annexed the transit persons property.”
mentaries, 34.

2 A. K. Marshall Stra-Rankin,v.Lydia Kentucky Reports;
B. Monroe.Graham,der v. 7

andIn rule been consideredIllinois, fullythe has approved,
in Illinoisa slave,and the mistress of temporarily sojourning

overhave lost none of herwith her was held to rightsproperty,
har-her the the whoand when slave escaped, personproperty;

of Illi-held for his crime to thebored her was lawsresponsible
4 Scammon.Willard,nois. The v.People
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In the Scott used this lan-Louis,case of The Sir William
“: It is as a what is to be done if aguage pressed difficulty

in ? Islaves, answer,French laden is with-withship, brought
hesitation, beenout restore the which has unlawfullypossession

done anddivested, rescind the act ownby your subject,illegal
the to the of his own Cited inleave justice country.”foreigner

case of The 10 119.Wheaton,the Antelope,
This doctrine has been affirmed the Courtbyfully Supreme

The 10States, Wheaton,of the United in the case of Antelope,
Marshall,120. And Chief in the de-Justice rendering opinion,

“ the slave trade is the laws ofthat,clares prohibited bythough
States, and the and her com-the United slaving-vesselthough

mander bo into the States for theUnitedbrought adjudication,
the Andand slaves must be restored to owner.” hevessel says

the slaverthat “the law of the domicil of not having prohibited
thetrade,the slave the Courts of United States have no power,

our tolaw,the theby punishnotwithstanding prohibition party
in or ofit, either by deprivationengaged personally jDroperty.”

And a citizen of anotherBecause, nation,not?why being
his to his own nation foracts must be addressedwrongful adju-

•dication and punishment.
Is the not The owned this slavestriking? petitioneranalogy

in his own he was his and ne-State; by accident,own property,
inchoice,or has been found thiscessity, State.temporarily

If it be true that the laws of this State re-prohibit slavery,
member that he asserts his claim not virtue ofby California’s

but hislaws, those of Shall slave beMississippi. emancipated
No,a California Court ? rather refer the ofquestion his free-by

dom or to the own theslavery Courts—to slave'spetitioner's
we,Courts—and with their decision not butown theonly peo-

all—theand, over law—will be satisfied. himple, Deny that,
himand you deny justice.

Another which lies at the foundation of the master’sprinciple
is theclaim lex loci. or isEveryprinciple agreement obligation

into be carried out each State to the thelaw of Stateaccording
the is to be or whereexecuted,where theagreement obligation

due.is
The of slave is to serve his master inthisobligation Mississip-

that was created in and must be carried outpi obligation by}
the laws of Mississippi.

Mr. Justice “As to acts done andStory says: acquiredrights
countries,in other the law of the country the acts arewhere

done or are acquiredthe will inrights generally govern respect
state,to the and condition of thecapacity, And, there-person.

fore, in to questions toregard infancy,concerning competency
incident tomarry, coverture, andincapacities guardianship,

other andrelations the of the notpersonal law domicil isrights,
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to but the lex locicontractusaut actus.” Story’sgenerally govern,
Laws, ch. 4,Conflict of 96-8.pp.

think none the relation master and ser-If, as I will ofdeny,
relation,vant is a civil and there can be furthernopersonal

arethat the laws of and not of this State toquestion Mississippi
in its And it bethe Court decision. must not forgottengovern

that the relations of master and are like ofservant those guar-
ward,dian and and or other relationchild,parent any involving

duties,mutual andinterests, responsibilities.
4. No or other of canone’semancipation deprivation property

be made ofor without due law.presumed process
The ofsection the first article of the Constitution ofeighth

thethis State secures owner in the of his onprotection property
as sacred as the does the ofsection policegrounds eighteenth

State,the and when the framers of the Constitution directed the
to a to as a matter oflaw StateLegislature pass slaveryprohibit
had as an act of securedthey already,policy, palpable justice,

from the haste ofprivate property legislation.
Mr. Chancellor Kent due “It meansof of law:says, process

inlaw its course of Courts ofregular administration through
1 2Com., ib.,Justice.” Kent 14.613;

“Bronson, in :Porter,Justice the case of v. TheTaylor says
(duewords of in the cannot mean lesslaw' Constitutionprocess

than a or instituted tosuit and conductedprosecution according
the forms and solemnities for or de­prescribed ascertaining guilt

the Porter, Hill,title to v. 4termining property.” Taylor 147.
“Chief Justice Ruffin that these words mean that stat­says

utes which would a of the of with­deprive person right property
aout trial to the course and of the com­regular according usage

law,mon would not be due law in the ofof sense theprocess
Henderson,Constitution.” R.,Hoke v. 4 Devereux N. C. 15.

ifNow, the inhas lost his the itslave,petitioner property
must arise from one two causes:of

First—He must have been of some offence theagainstguilty
laws of this State, the of which is to forfeit hispenalty property,
or,

own,some act of thelaw,of his orSecond—By by operation
slave must have become of some other orthe person,property
have become free.

If his title had he has notmeans, yetbeen divested the firstby
been tried or and ofconvicted to the “courseaccording usage
the common Nor oflaw.” has he been convicted offenceany

to forof the modesaccording any ascertaining“prescribed
guilt.”

If tonegrothe is it in afree, let be asserted Court competent
the be in the Statetry matter, and such a Court can foundonly

of Mississippi.
As to to thethe of the to the slave peti-Court awardpower
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tioner, it is to refer to theonly necessary Act,Habeas Corpus
477,Wood’s and 34.Digest, p. §§26

Winans, of counsel for Archy.
that Stovall left with the intention ofConceding Mississippi

in months, himreturning that would have allowed aeighteen
residence oryear's in If hethis State. to be asojourn designed

here for thatsojourner time, and to on and letcarry business,
out his slave that hire,time for he would be in vio-during acting
lation of the andspirit of the constitutionalmeaning prohibition
of But afterslavery. his arrival here he to have enter-appears
tained but a remote intention ofnothing undeveloped leaving
the State at some future unascertained we fromperiod—if judge

acts,his but ifstatements; we from his he to havejudge appears
invested himself attributes,with all the and characteris-rights,
tics of He made his advertisement forcontinuing citizenship.
scholars, and announced his school as not as tran-permanent,
sient. The business is one which for its success looks to perma-

time,He also hired out from time to andnency. told theArchy
him that asparties could him ashiring they keep long' they

chose, about to leave the State.saying intendingnothing
This question is not to be settled in his favor by simply prov-

hethat retained the Ifing animusrevertendi. that alone was the
criterion, he the animus formight preserve years, continuing

immunities,here and all the and ofenjoying rights, advantages
this,the while. The true criterion is thecitizenship (if doctrine

of be he incomity was an actualsustained,) simply engaged pas-
or transit State,the and thesage were circumstancesthrough

which detained him of ansuch unavoidable character that they
still him in a condition of ?preserved actual transit The case

McKinney, Missouri, 270, leading authorityof Julia v. 3 is a on
this subject.

The same doctrine declared and affirmed inis Wilson v. Mel­
vin, 4 Missouri, 597.

Now, if these cases be establish the fact thattheyauthority,
where the enforced,doctrine of is and itcomity recognized only

to travelers a and not extend itsapplies State, doesthrough ope-
ration to therein all. aat A issojourners sojourner “temporary

(Webster’sresident.” Dictionary.)
The inestablished these cases Missouri arepoints by two:

first, that the of where it is canprinciple comity, recognized,
be traveler,to a and inonly not a that evenapplied sojourner,

the case of a traveler he must travel the State with allthrough
reasonable as are un-no but suchexpedition, incurring delays

andavoidable; that for a master to hire a slave tosecondly,
labor for or andonly two receive thedaysone compensation
therefor in a free entitles the slave to his freedom.State,

If Stovall was not awhileaccidentally overtaken, here, by
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him to do asof unforeseen circumstancesstress which compelled
hehe and to thendid, intention, certainlyhiscontrary original

the of our Constitution in reference io servi-violated provision
tude, and the is entitled to his freedom.slave

of itsThe claimant entered our State a fullwith knowledge
the ac-he commenced the business andinstitutions; pursuit°of

here inquisition of fortune obedience to our laws. He thereby
obtained and all the of Shouldenjoyed advantages citizenship.
he not be to all the he notdisabilities thereof? Shouldsubject

to the are therestraints which on those who ownyield enjoined
ties of ? him allWould it be to thecitizenship just give rights,

and andemoluments, California,of a citizen of yet,safeguards
because he cherished a to return to another ofState,purpose

institutions,different around «him the broad mantle ofthrow
its and onIf,discordant bo?privileges, theyconflicting though

hand,the one a true national shall induce us tofeeling preserve
all the Constitution,of the Federal on thefaithfully equipoises

other a decent for our demand thatrespect institutions should
maintain them forwe ever sacred and Haveinviolate. we dele-

such as is here claimed to thegated power federal ?government
not, for the claimant has in vain theAssuredly invoked aid of

federal authorities. Have we conceded it ourunto sister States
from the reserved to us virtue of ourpowers ?by sovereignty

fornot, there inCertainly is no ourprovision Constitution, no
our statute-book,law thatupon justifies this claimant in his ap-

See of inplication. Burnett, v.opinion Judge Mengues Johnson,
Cal. B.7
Thus far we have considered the case from the assumption

that a forproper regard international law or the principle of
thecomity States,several shouldamong thepreserve ofrights

masters over their inslaves while a condition of actual transit
or free But,States.journey through

2. The of is theweight authority of theagainst application
of tocomity any cases which affect theprinciple ofliberty slaves

withinbrought voluntarily the limits of free States. Case of
20Somerset, Howell’s Trials,State 79; on ConflictStory of

Laws, 96 and 244; Edition of 1846, 371-2.pp.§§
In Forbes v. 2Crane, Barn. Cress., 471, Best,& C. J., says:

“ The therefore,plaintiff, must recover here what is calledupon
the communitates;comitasinter but this ais maxim that cannot

in case where theprevail any it violates law of our thecountry,
law of or thenature, of God.” Andlaw for the- full exposi-
tion of the doctrine on thisEnglish see samesubject, case, p.
448,et Ohio Co.seq.; Insurance v. 5Edmondson, Louisiana, 295.
299, 300.

“ Contracts which are in evasion or fraud of the- of arights
or the orcountry, duties of its contractsrights subjects;- against-

orgood morals, oragainst andreligion, against public rights;
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institutions,to national nationalthe orpolicy,contracts opposed
nullities in such consider-countrydeemed affectedevery byare

thebe valid laws ofby placetheations; they mayalthough
Law,made.” on and see244;are Conflict ofStorytheywhere

Earle,in v.Chief Justice Bank ofTaney,opinion Augustaper
516,13 589.Peters,

“ which,to the in thebyIt is needless enumerate instances
of of the onecountries, will,civilized the lawsgeneral practice

another,innations,of be and executedrecognizedtheby comity
of are The cases ofindividuals concerned.where the rights

in a are andmade familiarforeign country examples,contracts
themand executedalwaysof have expoundedCourts Justice

in made;laws of the which weretheyto the placeaccording
not, to or oflaw was the laws policythat repugnantprovided

nations,thus to othercomityThe extendedown country.their
of the actvoluntarytheir It issovereignty.is no impeachment

offered,is inadmissible whennation which it and isbyof the
to interests.”to its or itscontrary policy, prejudicial

461,Scammon,v. The it iscase of Willard 4People,In the
so far that State is con-that ascomity,held Douglasby Judge

between two slave States con-cerned, its local beingposition
of slavessustain the transit withwillsidered, right through

inis fa-questionThis the of theonly adjudicationthat State.
cases,in to be found of thesuch incomity any reports,ofvor

the force ofswept away by conflicting authorityand is entirely
in States.other

even,of in to istransit,doctrine comity regard expresslyThe
Lemmon, 711, 812,5 whereSandford,in The v.Peopledenied

existedsuch denial not in butit that only England,is shown
with theFrance, and civil See opinionin law.originatedalso

December, 1857,On seventh of the Su-Paine. theof Judge
York, bench,the State of New in full renderedofCourtpreme

case slave in ex-in the of the whichLemmon, theyan opinion
ques-the of transit with slaves. theright Uponpressly deny

the Court held thecomity, language:tion of following
“ Statenot to extendrequire any anydoes greaterComity

another than it toState,to the citizens of itsgrantsprivileges
itsnot allow to aAs this State does own citizens bringown.

holdtransitu,in and to him a slave for any por-evenhere,slave
to ofit cannot be allow citizens anothertime,of expectedtion

■so.”to doState
is and in the casefullyfurther sustained ofdoctrineThis
v. 12 53. SeeBullock, Connecticut, ofopinionJacksonNancy

is most on thisin that whichcase, point.Court emphaticthe
inalso affirmed case of Collinsis the v.The same principle

569,which is the most recent decisionAmerica, Monroe,9 B.
onCourt of thisKentucky subject.in the Supreme

of the of it clashes withcomity,denial whererightThe same
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State, institutions, or interferes with thethe of a or itslaws
20citizens, Remson,is declared in Holmes v. John-of itsrights

ofCommonwealth 16son, See, also, Pennsylvania,263. Priggy.
that thePeters, 611, in case it is denied lawbywhich general

in the freeof nations the of is States.state slavery recognized
as a matter of butcomity;It admits that it bemay recognized

State,that as from the laws of the andconsiders comity arising
Courts in the absence ofnot from the decisions of its lawany

the subject.upon
v. 18Aves, 217,In the case of the Commonwealth Pickering,

is the law from the of nationscomityit declared “that arising
if it would as adid,cannot because it follow necessaryapply,

all of localthat those who forceconsequence, by laws,persons
and within all where isslavery havepermitted,foreign places

here,as their slavesslaves andacquired bringproperty, might
the and anexercise over them which owner ofrights power

and for of timeexercise, short ofmight any lengthproperty
see, further,a domicil.” And v. Aves,Commonwealthacquiring

slavePick., 193, free,18 et where the was declaredseq., although
its master on aas a waiter visit ofonly bybrought temporary

the master to a relation.
the of theConstitution United States declares that noAgain,

labor and in one underheld to service State theperson laws
thereof, into shall in ofanother, lawconsequence anyescaping

thereof fromor be such service or labor.regulation discharged
Hence the is indeed it emanates a(as fromimplication strong,
constitutional that such asconclusive, do notpersonsprovision)

them,but whose owners be dis­escape, mayvoluntary bring
ofthe laws or the State into whichcharged theyby regulations

so,are if this not tothus For were what use wouldbrought.
Marburytobe the the doctrine ofBesides,prohibition. according

. 1 which has been so oftenMadison, Cranch, recognizedv­
Court,and acted this the assertion of an affirmativeupon by

the of all other than thoseproposition implies negative objects
and it cannot be that clause of the Con­affirmed, presumed any

Ful­stitution is intended to be effect. See Hunter v.without
y.cher, Decker, (Missis­1 Walker’sRep., 172;Leigh Harvey

in declaredwhich the doctrine is also that36,sippi) Rep.,
exists, and can only exist, municipalslavery through regula­

Marcot,tions. Maria Louise v. 8 “TheLouisiana, 475: opera­”tion of laws is immediate andupon slavery perfect;foreign
“ it to immediateproduce emancipation.”operates

But this Court has heretofore this in thequestion,passed upon
Perkins,matter of 2 and it is there held thatCalifornia, 441,

the taken not becomeslave, soil,while free doesby being upon
andfree, ceases,that the master’s control over'himipso yetfacto

he becomes therefore free.virtually
if forthis Court the doctrine of stareNow, decisis,recognize
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a dictum,this is not mere then the of the claimantapplication
See,denied. 24also,must be Lansford v. Martin’sCoquillon,

Ex403, Simmons,and 4 C. 396.C.Rep., parte Rep.,Washington
And see Butler v. 1 AndHoffer, C. C. 499.Washington Rep.,

in doc­Aves, Pick., 218,Commonwealth v. 18 thewhereagain,
of Lord is cited,trine Stowell the Courtfavorably says:

“ The above in therestated, a slaveprinciple which brought
free,becomes is that he ofbecomes entitled to the protection

our and there is nolaws, law to arrest and forciblewarrant his
removal.”

inThis is the doctrine of thedeclaredvery Murray,Judge
2Carter,of 441.Cal.,matter

Now, far,in how absoluteunder ourdetermining seemingly
and constitutional theofuncompromising slavery,prohibition

of should (within restraints)the constitutionalprinciples comity
allowed, .the the enti-15,1852,be act ofLegislature passed April

“tled an act from labor, and slavesrespecting fugitives brought
State to her inUnion,”to this admission into the whichprior

for the into thereclamation ofthey provided fugitives escaping
State, and also for the immediate from the Statetransportation

hereof slaves before the of the Constitution.brought adoption
act,constitute the entire ofThese concessions and theprovisions

five, itand in section is that in the of a slaveprovided even case
here before the re-Constitution, if his master seeks tobrought

not,him he shall after inreclamation,claim such hold him servi-
in theState,tude the for of his immediate re-except purposes

This act was tomoval. continue in force for twelveonly
andmonths, was renewed for another months the acttwelve by

1853, after and sinceof which time even these wereprivileges
been deniedand have to the citizens of this and other States.

thethis act three of theirBy established conclusionsLegislature
will:sovereign

That the of in-they1. constitutionalrecognized prohibition
servitude.voluntary

That did not considerthey2. such asprohibition preventing
fromthem the reclamation of slavesby comity,allowing, brought
before the of the Constitution—andhere wereadoption willing,

therefore, to the of ofand, course,doctrine socarry comity far,
no andnecessary implication, further;by

even3. That this concessionwas but andtemporary, designed
ato be withdrawn after brief the ofperiod by express provisions

act.the
ofIn the institutions other we can-upholding governments,

not the doctrine of far as to subvert ourcarry so own.courtesy
laws,ofAnd whatever violates the our the of ourspirit policy

citizens,and the of our has a ten-government, rights certainly
case,to subvert our institutions. The Dred Scott of which:dency

has not conflict the heresaid,.doesso much been with principles
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for. Itcontended declares thatonly slaves thebeing property,
amaster has to hold them in inright servitude ofany portion

the federal butterritory, it does not to orconcludeattempt pass
the of the inupon States this and ifrights behalf; itsovereign

done,had so it would have laid the cherished doctrine of State
doctrine no less dear to all thesovereignty—a sister States than

can be to thoseslavery who own it theiras institution—com-
in the dust.pletely prostrate

Burnett, J. Stovall,Charles A.The petitioner, sub-states,
that he is a citizenstantially, of the State of thatMississippi;

he is the ofowner slave,a and suchArchy, as entitled to his
that said slave hascustody; from theescaped and ispetitioner,

in the ofnow one Jamescharge who detains him in theLansing,
of Sacramento; thatcity-prison has noLansing authoritylegal

to detain said andslave; that desirespetitioner toimmediately
remove said slave from this State to the State of Mississippi.

petitioner prays mayThe then that said slave be returned to his
custody.

The material facts of case,the as shown theupon hearing,
were these:substantially

The had inbeenpetitioner delicate health for some five years,
and, in the of 1857,spring determined to make the to Cali-trip
fornia, across the andPlains, to who abring Archy, was fainily

nineteennegro servant, ofyears with him. Theage, petitioner
hestated that was to California for hisgoing thathealth; that

was the of thegrand object that he didtrip; not intend to re-
inmain this State but a short nottime, more than eighteen

months, and then to return home by water. The leftpetitioner
his and team in Carson becausehiswagon oxenValley, were not
in a to cross thecondition Hemountains. also apurchased

inrancho that He andvalley. arrived inArchy this aboutcity
the second of Octoberday last. After in this hearriving city
hired forout Archy of aupwards month. Most of the wages
earned wereArchy toby him, but apaid wasportion paid by
the hirer to Stovall, after sick.became WhileArchy wasArchy
sick, about hedays, was well takeneighteen care of theby pe-
titioner. The and apetitioner opened taught private school for

months,over two in thissomething thiscity. time heDuring
often stated that it was his intention to return. There was proof

to thatshow thegoing was short ofpetitioner means hisupon
arrival in this State. After the and had beenpetitioner Archy
here of months,twoupwards the petitioner placed Archy upon
one of the steamers,river the intention and for thewith, purpose
of him to Francisco,San and fromsending thence to Mississippi,
in of an Thecharge agent. boy from thehaving escaped boat,
the made affidavitpetitioner before a of thejustice whopeace,
issued his warrant the officertocommanding arrest andArchy
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him. thisdeliver to the Under warrant wasArchypetitioner.
a him Lan-arrested of this who delivered toby city,policeman

chief of him in the and re-who detainssing, police, city-prison,
fuses to deliver him theto petitioner.

This case has much interest and and riseexcited givesfeeling,
to much thequestions of It is not somany delicacy.great

of the concerned in thisrights parties immediately particular
ascase, the of the our future relationsdecision uponbearing

States, im-with our sister that to the itsgives subject greatest
theThe thus Courtthrown weportance. responsibilities upon

In thismust to the best of ourdischarge ability. discharging
of awe can in thegrave duty, distinguished jurist,say, language

theMills,Mr. A. K. that “we disclaimMarsh.,Justice (2 815,)
influence all ad-of the of which weliberty,general principles

itmire, is,and it decided the as andconceive should be lawby
not as it to be.”ought

It is and the law.our to construeonly existingprovince apply
thethat or is a for law-questionWhether law be just unjust,

not to in-maker, for the It is not thereforenecessaryCourts.
whether to the of nature.quire is or is not lawcontraryslavery

ofOur individual are nothisopinions question importanceupon
in this case. and thatlaw,The institution exists by positive

law is and must be enforced.positive paramount,
exists, ofthat,It must be theconcluded where slavery right

aof the master in the slave must follow as necessaryproperty
incident. This of is the Constitu-byright recognizedproperty
tion the 19 How-Sandford,of United States. Scott v.(Dred
ard, 451.)

The theof been by supremeright property having recognized
of thisland,law the certain results must follow recogni-logical

must,If the be enti-case,tion. it from the nature ofproperty,
concerned,far isso as the action of the federal governmenttledf

to If to existthe same as other permittedprotection property.
the thelaw, then it must beby by generalgeneral protected

farlaw, so as that otherany property.law would protectgeneral
No can the different de-distinction be made this law betweenby

ofscriptions private property.
the UnitedIf, then, in virtue of the ofparamount sovereignty

States, the citizens of State have the toeach right pass through
whatever,the other are notStates, theyanywith property

?this their slaves Isentitled to of transit withequally right
not this a that flows fromof free necessarilyright passage right

other,relation that to under thethe the States sustain each
bond the ? are for cer-of Union We one government,general

and is this of transit acrosstain notspecified purposes; right
a one the incidents ofthe of sister State ofterritory necessary

the and ends for the federalwhich waspurposes government
?created
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a free State ex-this of transit slavesThat withright through
But, asists, no doubt. tothere seem to be reasonblewould

law of com-it or thewhether exists constitutionalby right, by
inMills,Mr. theexist different Justicethere may opinions.ity,

K. Marsh,v. A.Rankin,case in of LydiaKentucky,leading (2
nations. In the casethe under the law ofright,sustains820,)

theThe (4 Rep., 461,) Supremeof v. Scam.Willard People,
of had thea citizen rightIllinois decided that LouisianaCourt of

that a Mr. Skatesto with slave. JusticeStatepass through
the of and the Consti-decision law comityhis bothplaced upon
while Wilson andChief JusticeStates;tution of the United

decision the law of com-Lockwood theirMr. based uponJustice
Missouri this con-placed uponThe Court ofSupreme rightity.

3 AndMcKinney,v. Mo.Rep.,stitutional (Julia 272.)grounds,
ever to existI am aware that has been denied bynot this right

State, York,Court of that of Newthe any except bySupreme
711,Lemmon, Sand.,in of The v. In(5the case 712.)People

Aves, thePick.,the of The v. Su-case Commonwealth (18 224,)
noticeof Massachusetts the butquestion, expressCourtpreme

“in reference to it. Our sayno geographical position,”opinion
“ the ofCourt,the from consider-probable necessityusexempts

andcase,such a no it.”weing opinion respectinggive
this of transit the ofuponIf we place ground comity,right

in the discretion of eachthen it rests State.exclusively (Sto­
of Bank of v. 13ry’s Laws, 244; Earl, Peters,Con. Augusta§

12519, Bullock, 53;v. Conn. Collins v.589; Jackson Rep.,
America, Forbes v. 2Mon., 571; Cochrane,9 B. Barn. &569,

nationsthe law of as aOres., 471.) Slavery byregardedbeing
thefounded and limited lo­upon bymere municipal regulation,

other to the state oflaw,cal no nation is bound slave­recognize
to within its own territorialry, slaves, dominions,as foreign

it is to v. Thewhen its own Common­opposed policy. (Prigg
The rule that whenwealth, Peters,16 540.) slavery, judged by

nations, institution,of a mere local and onethe law is upon
not towhich that does would seemoperate,law begeneral
follows,clear. From this it that the ofright transitprinciple

State,of athe territorywith securedproperty, through friendly
or otherthe of to the citizens ofnations, States,lawby subjects

as merchandise,to such or inanimateonly propertyapplies
law ofand not to slaves. The nations only protectsthings,

as are as bysuch civilizedgenerally recognized propertythings
as such the local law,nations. Property, only recognized by

the nature of cannot claim the ofcase,from the thisprotection
v. Lemmon, Sandford, 681;law. 5 Thegeneral (The People
Pick.,v. Aves, 217.)Commonwealth 18

is, of eachOur conclusion that the transit through State,right
of toknown the ofwith Constitution theevery species property

States, and thatUnited is securedby paramount law,recognized
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that instrument to each citizen, andby notdoes depend upon
uncertain andthe ofchangeable mereground comity.
remains, then,It to inquire whether the a merewaspetitioner

thistraveler State. ais fromthrough Traveling placepassing-
act ofto a andplace—the a traveler is aperforming- journey;

who travels.person
theIn case of Julia v. Mo.(3 273,)McKinney, Rep., Judge

“McGirk uses this clear and intelligible : Howlanguage leng-
th ofe character or traveler theimmigrant Statethrough may
last, cannot, by any rule, be but itgeneral determined; seems
that reason does itrequire should last asso belong might

to the commonnecessary, modes ofaccording totraveling,
a transit anythe IfState. accident shouldaccomplish through

to the which, inimmigrant, cases, would makehappen ordinary
andit reasonable for himprudent to his for asuspend journey

thinktime,short we he do so without amight forfeit-incurring
if heure, resumed his as hesoon as could. Some-journey safely

more than mere convenience or ease of thething immigrant
to to save him aintervene from forfeiture. ofought Something

nature of shouldthe exist before he wouldnecessity or toought
from thebe forfeiture. Ifexempt swollen streams of water,

not bewhich could crossed without should intervene;danger,
sickness of theserious broken and like,thefamily; wagons,

wouldexist,should there be cause of so asgood delay long they
exist, if the is resumed as soon as thesejourney areimpediments
removed, all due is toprovided used remove them.”diligence

of Melvin,In the case v.subsequent (4 R.,Wilson Mo. it592,)
the true test,held that as towas whether the master violated

of Illinois inConstitution State,the that waspassing through
he madewhether inany unnecessary with hisdelay passing

and not whether the slaveslave; acquired residence; andany
the master became anot whether domiciliated resident of Illi-

Duncan,case of v. (3 R., 195,)nois. “in the Mo. itRalph was
masterheld that the who his slave to to Illinois topermits go

out,himself commits as anhire offence the Ordi-great against
he takesnance of as who his slave himwith to reside1787 along

decision is affirmed in the in 4 R.,there. This case Mo. 598.
case, the :And in the latter Court said “And still less will it

that the slave is not under hishim,avail whilecoercion staying
hisin Under own the slaveIllinois. wouldinspection, probably

himself with suffered to andramble, under-propriety;conduct
he his-work where to do mischiefpleased,take opportunities

be much greater.”would
laid down the Court ofThese rules Missouriby Supremewere

there little nowas or excitement theat a time when sub-upon
more fraternal existedand when a the citi-feeling amongject,

States, than has beendifferent manifestedlatelyzens of by many
in all of the Union.of extreme views portions Theypersons
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for that the toare, reason, more entitled our calm respect.
seem to a duewould be founded consideration theThey upon of

both of the and are,free slave States. in our view,rights, They
themselves,and ineminently just sensible and ofsusceptible

and ofThe transit with slavesplain practical application. right
a free State is secured tothrough owner;the but this right

bemust exercised with a strict to the laws of the Stateregard
which isthe transit made. The mustthrough traveler pursue

withhis no and to excusejourney unnecessarydelay; any delay
make,he of mustmay exist, such asnecessity “swollensomething

streams, serious insickness the broken and thefamily, wagons,
like.” The cases mentioned all aare of such character that no

orforesight them;could norprecaution could such fore-prevent
do with theiraway when should andsight they occur,effects

those are all facts ofsusceptible "easyproof.
questionThe then arises whether the conduct of the petitioner

as a traveler comeswithin the laid down. Theqirineiples theory
of is,the that he waspetitioner to leave hiscompelled wagon
and team in Carson and remain here until theValley, succeed-

that heing means,was short of and thatspring; he and Archy
were resortto to business toobliged in thedefray expenses
meantime, so as to be able to return home hewhen could dispose
of his property.

for the sake of theConceding, all that is claimedargument,
by the petitioner, not,the excuse does in view,our comealleged
within the rule. It not such a case ofwas toasnecessity justify
the of the Theinterruption of his team tojourney. inability
cross the not,mountains could have beenperhaps, prevented;
but the effect of this want could have been obviated by proper
caution. heTrue, might have been to somesubjected pecu-

lossniary by at once his but this is amerepursuing journey;
inconvenience, and not such a circumstance as excusewill
the In the case from 3delay. R., 274,Mo. the same ground
was but iturged; was held insufficient. The Court then said :
“In case,this we see in the nature ofnothing accident to pre-

thevent owner from the to Missouri immedi-taking plaintiff
Theately. is,excuse set that the owner a andup widow,was

not have bad the ofmight means immediate oftransportation
slavethe to sheMissouri; that was a new-comer in the country,

and" be and, therefore,might unable topoor, do that someit;
reasonable time to be allowed to her toought a resi-provide

fordence herself and and that one infamily, month, this iscase,
not too much. areWe of that the anopinion, excuse, to raise

must be moreexception, than the meresomething convenience
or inconvenience of the owner.” inAnd the same case it was

that whenheld, a didperson not intend to introduce slavery
into the State of but did in fact do the slaveIllinois, so, was
entitled to her freedom.
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in which this case mayis anotherBut there important aspect
athe as mere visitoris,that to regard petitionerandviewed,he

that isquestionAnd it is conceived thishealth orfor pleasure.
the of com-other, and lawfrom the depends upondifferentvery

constitutionaland not upon right.ity,
Graham, R.,How. the Su­(10v. 93,)the case of StraderIn

of United States held this language:Court thepreme
status,determine thehas an undoubted toState right“Every

condition, of the domiciled withinand personssocialor domestic
of in thisin far as the the Statesso powersits exceptterritory;

or duties'and obligations imposed uponrestrainedarerespect
of States.”the UnitedConstitutionthem theby

Miln, (11 Peters,of New York v.case of the Cityin theAnd
relateall those which toheld, merely“that powersit was138,)

what more bemay,or perhaps, properlymunicipal legislation,
restrained;ornot thus surrendered andareinternalpolice,called

of athese,in relation to the Stateauthoritythat, consequently,
and exclusive.”is unqualified,complete,
v. of certainGraham, slaves,of the ownerthe StraderIn case

themusicians, them to from State of Ken-permitted gowerewho
in State of for a businessCincinnati, Ohio,the temporarytotucky

there as musical performers,The slaves were employedpurpose.
home, for-and afterwards sued theirthen returnedhire,for and

held that didtheyCourt of KentuckyThefreedom. Supreme
Monroe,8 B.Monroe,B.(5 183; Uponfree.not become 635.)

States,Court of the United thatto thewrit of error Supreme
no of the as no of thecase,it bad lawheld jurisdictionCourt
in its determination.involvedUnion was

bea of a sister State shall per­citizenwhetherquestion,The
a withtime as visitor hisa reasonable simplymitted to remain

a ofis localslaves, conditions, questionunder what purelyand
the and situ­must upon peculiar policyand dependjurisdiction,

learned counsel forIt is insisted thebyofation each State.
the toof is one forcomity Legislaturethe questionthatArchy

a im­Courts. This is certainly veryand not for thedetermine,
of a mixed character. Itone thatand partakesportant power,

It almostand would seem impractic­is judicial.both legislative
for all the instances whereto providefor theable Legislature
And theuntilmust be Legislaturelaw of comity applied.the

are ofnecessityCourts under the deter­does make provision,"the
Such has beenrule of mustcomityfar the apply.howmining

in hisCourts, stated Con.by Story,the as Judgethe ofpractice
inParker, the caseSo, also, of25. Chief JusticeLaws,of page

“As the laws ofRussel, Mass.(13 Rep., says:6,)Blanchard v.
but onlyare not admitted ex exproprio vigore,countriesforeign

a res­exercise discretion withwillcomitate, the judicial power
sanction;be to for if theycalled uponto the laws they maypect
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orbe calculatedmanifestly unjust,should to theirinjure own
citizens, to be rejected."they ought

same asserted Mr.byThe was Justice inLockwood,principle
in the case v. Scam.,his able of Willard Theopinion (4People,

the theAfter learned Justice asks: “Is474.) stating principle,
in the of such athe case record character as topresented appeal

the discretion of this Court toto sound enforce the laws and in-
Inof a State ?stitutions sister thisanswering question, regard

Illinois,be had to the ofshould as asgeographical position well
ourto the relations we sustain to sister confederatedStates, un-

der samethe general government."
it to be of theWe conceive the inright judiciary, especially

the absence of any legislation the to determineupon subject,
offar the situation this State,how its and condition,policy,

effect,us in awould forjustify to thegiving temporary period,
andlaws institutions of other States within our own territorial

conceive,limits. wequestion,This should be adecided with
sincere desire to extend to our of other States,fellow-citizens
all the consistent with our ownhospitalities just rights.

California,The ofposition with to thegeographical respect
Union,of theother States is Such is situation,ourpeculiar.

that a citizen of a State ever,slave will if toscarcely, wish pass
State slave,this with his as a mere traveler, either forthrough

or climate,business But our andpleasure. position, productions,
all invite our fellow-citizens asnaturally visitors. When they

forus,come to visit health or shallpleasure, bethey permitted
to their domestic them,servants with to attendbring themupon
or their families waiters ?as The citizens of the free States can

their confidential servants with should notbring- them—why
ofthe citizens the slave States be allowed the same ?privilege

true,is inIt the domestics the servants,one*caseare hired while
in the other are slaves. But should thisthey induce us to ex-
clude the one and admit the other? inPersons live thewho
slave andStates, have been accustomed to their own do-long
mestics, constitute, fact,who in a of the natu-part family, very

indesire, to takerally visits, them,these domestics withmaking
theywhen come as invalids for It isespecially health.seeking

our and toduty not thepolicy us,of withclog privilege visiting
restrictions. We look forward to the whenunnecessary day

byCalifornia will be frequented visitors from all of theparts
Union. We have reason to it.every expect

But this should be confined tostrictly visitors,mereprivilege
and not extended to whothose come for both business and plea-
sure. And the character of visitor should be determined solely

the ofacts the aby and not his Inperson, by declarations.
this,case like we a in-conceive the declarations of hisorparty,

tentions, constitute no tost and no evidence. The Supreme
Court of Missouri was when athat,right, par-deciding though
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inIllinois,into but diddid to introduce slaverynot intendty
in-his The fact offact do he incurred a forfeiture of slave.so,

is and invisi-to it the secretascertain;tention is often difficult
and, outwardof unless shownmind; byble determination the

acts of aOn the visibleacts, contrary,be known. thecannot
becomesand the inquiryare of proof,party susceptible easy

and certain.simple
athe betest,As the true whether partyacts must constitute

defined, that thenot,mere acts should be clearlyvisitor or those
Inofthe exact extent the privilege granted.knowparty may
ora is one comes forview, only pleasureour mere visitor who

here, and remainsin whilehealth, and no businesswho engages
in busi-anyIf thefor a reasonable time.only engagesparty

business, as ahis inhimself, exceptness anyor slaveemploy
then the char-orhimself, family,mere attendant uponpersonal

andlost, freedom;slave is entitled toacter of visitor is and his
therule,this groundwe cannot admit of toexception uponany

do it would introduceso,of or misfortune. we toWerenecessity
profitlesslead our intoand and Courtscomplexity,uncertainty

ascertain, thecertainty,with anyWe cannotinvestigations.
difficult tois matterthe It acondition ofpecuniary party.

means, have theHe have and yet appear-show. amplemay
a not inquireance of This is we willquestionpresent poverty.

one that•,a and ruleinto; we efficientpractical,prefer plain,
unforeseen lossesall can understand follow. It is true thatand

are; many wayssometimes occur to visitors but there somay
inin obviated,which their effects be withoutmay engaging
ofrelax the rule to meet thebusiness, hardshipsthat we cannot

foresighta case. Prudence and will guard againstparticular
it mustand, all,these in if not inlosses, cases;mostpecuniary

be as the misfortune'of the visitor.regarded
to,In referred it wasthe case v. McKinney,of Julia already

Missouri, outthat thedecided the Court of hiringby Supreme
Illinois, incurredof the for or in the State ofslave one two days,

ofarticle thea under section of the sixthforfeiture, the second
“ nothat per-Constitution of that State. That section provided

to laborState, be hiredson bound to labor in other shallany
for the saltin this the tract reservedState, withinexcept

works,” etc.
the ques­no butConstitution;There is such in ourprovision

re­tion a does not necessarilyarises whether such prohibition
in the Constitu­sult from the This sectionprinciple.general

themark the totion of Illinois was tonecessary, exception gen­
Had noeral rule from the State.slavery exceptionexcluding

such a wouldbeen then it is conceived thatintended, provision
shoulda of another StateBut if citizenhave been unnecessary.

his use labor in theslave,be to hire out or his prose­permitted
and withfor acution of evenany business, temporary period,
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intent return to his State,the to own inwould,it ouragain
be a violation of the Constitution of this State. It wasopinion,

of the tothe Constitution such a state ofvery purpose prohibit
It would be a to the ofcitizens otherthings. allowing privilege

ofin the their inStates, prosecution State,business this which
our Constitution denies to our own citizens. This is a privilege

of thethafr-the Constitution United States does not secure to
“the of other States. The that theprovision citizenscitizens

be toof each State shall entitled all the and immuni­privileges
ties of ofcitizens the several secures to aStates,” citizen from

ain thehome, State,sister privileges the ofenjoyed by citizens
the State where he is a and no more. If ansojourner, put upon

with our own incitizens, theequality of hisprosecution busi­
ness in this canState, there be no forjust ground complaint.
The has no enterto withsojourner slave-labor intoright busi­
ness with those are notcompetition who allowed the same privi­

Even in the1case of a slave, thelege. owner hasfugitive only
the under the ofConstitution the Unitedright, States, to remove
him from the free inState which he bemay found, and not the

to him in even alabor, forright employ andtemporary period
purpose.

But State,to mere visitors to thisallow for pleasure or health,
to with as attendants, theirbring them, personal own domestics,

not, view,is in our violation of the endany contemplated theby
Constitution of State. a rulethis Such will not, in its general

interfere with the business or socialoperation, condition of our
citizens.own

It is the learned forinsisted counsel theby thatpetitioner the
of the section of theprovision first article of theeighteenth Con-
ofstitution this State—that “neither norslavery involuntary

servitude, unless for the ofpunishment crimes, shall ever be
intolerated this State”—is merely to thedirectory Legislature;

and until some act is that givetopassed by body effect to this
constitutional it remains dormant andprovision, inoperative.
In this view,of we are referred to the case ofsupport Graves
and others v. and(14 Peters, 449,) to the ofSlaughter, opinion
Mr. inAnderson, Perkins,Justice the case of Cal.(2 R., 424,
455.)

The incase Peters was a suit a notereported upon promissory
for slaves introduced into the ofState asgiven mer-Mississippi

chandise. The Constitution of that State thatprovided “the
of merchandise,introduction slaves into this State as or for sale,

shall from andbe after the firstprohibited 1833,”ofday May,
anwith as to such as be introduced actualexception may by

settlers to the 1845. Mr. Justiceyear whoprevious Thompson
“Court,the ofdelivered the said-: Thisopinion obviously points

toto more be and looksdone, time,to some futuresomething
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for means it wasbyits but the whichnot foronly fulfillment,
beto accomplished.”

the ofintroductionIt will seen that thebe provision regards
not, eitherfor and that it does expresslyslaves certain purposes,

its violation.the ofdeduction, consequencesor declareby logical
free,be orintroduced to whetherthe slaves thus wereWhether

criminally,who them should be punishedthe introducedperson
fromThisfrom itself. provision,be known thecannot provision
onlyand the to be couldits accomplished,language purpose
not,didfuture to it into effect. Itcarrydepend upon legislation

force, theitself, and its own innate operate uponin and of by
theslave,of introduced into State.the beingState after

different,isin Constitution entirelyBut the ourprovision
deductions fromin in the flowingits and logicalboth language

effect,in and and itsbyIt andrestrictive its termsit. is negative
end aimed at. It operates directlytheown force accomplishes

andlimits,within our own territorialthe of individualsstateupon
not exist therein.that the state of shouldslaveryprovides

abolished,of is then each individualAnd when the state slavery
and in the of the Con-an contemplationis equality,placed upon

the attachedfree, all incidentsstitution, necessarilywithequally
the Constitution wasof This ofto the state freedom. provision

becamethe the other provisions operative.from timeoperative
to the con-not a addressed solelyIt was provision legislative

to it intoscience, future carryand legislationdependent upon
effect.practical

a and restrictive pro-It is difficultto conceive how negative
can be merelyof the Constitution Whendirectory.vision

withheld, or a certain state theprohibited, provisionispower
case, True,of the be conclusive.must, from the naturevery

the ora addressed tosolelybeprovision may Legislature,such
address-But,and to the Courts. when soExecutive,the notto

theeither in the ofbeed, there should something, language
thatitself,in of the to showprovisioninstrument or the nature

do with under it.have to casesthe judiciary nothing arising
Marsh., 470,) have(2of v. A. K. weIn the case Rankin Lydia,

theThe ordinance of forCongress gov-an inauthority point.
the river containedOhio,of the northwest ofernment territory

this provision:
“ in thenor servitudeinvoluntaryhe neither slaveryThere shall

thein of crimes whereofsaid other than punishmentTerritory,
Provided, thatconvicted. always,shall have been dulyparty

same, from whom labor or serviceinto theany escapingperson
States,in of the such fugi-is claimed oneany originallawfully

histheand tomay conveyed person claimingtive be reclaimed
her as aforesaid.”labor,or

isinhow similar substanceseen,It will be upon comparison,
ofof the Constitutionthe this and thatoflanguage provision
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this State. The learned who delivered theJudge ofopinion
“:the Court in that said The of thecase, words ordinance are

andextremely clear forcible—‘there shall be neither slavery
nor servitude’—a mode ofinvoluntary strong thatexpressing

free;inhabitant thus aevery shall be of notusing figure speech
which,uncommon, not,what shallby expressing declares em-

what If aphatically slave, then,shall be. could exist and reside
slave,in the and be there a theTerritory, ordinance could not

be fortrue; existed, the ordinanceslavery notwithstanding.”
We must think that the case in 14 Peters, re-reported already

to,ferred no tohas this ofapplication the Constitu-provision
tion of andCalifornia; that the learned Justice of this Court
was inmistaken its It be seenwill from theapplication. separ-
ate Justice,of the Chief he didopinion that not take the same
view of this as did Mr.authority Justice Anderson. At least,
there is in the to show that thenothing opinion Chief Justice
relied this to hisauthority sustain decision.upon

From the views we have it would seem clearexpressed, that
the cannot sustain either thepetitioner character of traveler or
visitor. But there are circumstances connected with this par-
ticular case that him from themay exempt ofoperation the
rules laidwe have down. This is the first case that has occurred
under the law; and from the of Mr.existing opinion Justice
Anderson, and the of Justice,silence the Chief the petitioner
had some reason to thatbelieve the constitutional provision
would have no immediate This is the firstoperation. case; and
under these circumstances are not towe disposed enforcerigidly
the rule for But,the first time. in reference allto future cases,
it is our to enforce the rules laid downpurpose strictly, accord-

to their true andintenting spirit.'
It is ordered,therefore that be forthwithArehy released from

Police,the of the Chief of andcustody into thegiven custody
of the Charles A. Stovall.petitioner,

C. in theI concur and in theJ. judgment,Terry, principles
in associate;announced the of whilemy I doopinion not en-

tirely with his conclusions from the facts of theagree case. 1
think unavoidable,the of the wasdelay and thatpetitioner the

infact of his in labor toorder himselfengaging support during
his did notdetention, divest hisnecessary underrights the law
of inas laid thedowncomity, opinion.


